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CIRCUIT COURT OF BOTETOURT COUNTY. 

T. L. Matthews v. J. B. Hileman et. als.* 
January 17, 1905. 

1. Pleading — Contracts. Whether or not a promise is in writing is generally a 

matter of evidence and need not be stated in the declaration. 

2. Pleading — Verbal contracts — Contracts required to be in uniting — Demurrer — 

Plea. If the declaration sets out a verbal contract, which the statute requires 
to be in writing, and bases the right to recover upon the breach of that con- 
tract, the defense of the statute may properly be raised by demurrer. The 
same defense can be made, it seems, by plea, but if in such a case a demurrer 
is interposed, it properly raises the question and should be sustained. 

3. Contracts — Case at bar — Va. Code 1904, see. 2840 — Lease of land— Contract for 

the lease. Here the defendants verbally agreed with the plaintiff that if he 
would dig a tunnel and find ore, they would, upon finding the ore, make 
him a lease for five years. This contract comes under the provisions of sec. 
2840 of Va. Code 1904, and must be in writing. It is not a lease of land, 
but a contract for the lease, — precisely the thing the statute says must be in 
writing. Quaere, as to whether actions on leases for more than a year, 
created by parol, are prohibited by this section. 

Upon demurrer to declaration in assumpsit and to each count 
thereof. 

Benjamin Ifaden, for plaintiff. 

Glasgow & Woodson, for defendants. 

Hon. Geo. K. Anderson, Judge. 

The declaration contains three counts, of which the first and 
third are special, and the second the common law count in 
assumpsit. There is a demurrer to the declaration and to each 
count. The ground of demurrer is "that the declaration is based 
upon a parol agreement for the lease of real estate for the term of 
five years, and is therefore in derogation of the statute in such 
cases made and provided." [Va. Code 1904, sec. 2840 (6)]. 

The case made by the special counts is, that on January 5th, 
1903, the defendants owned a tract of iron ore land known as the 
"Callie Furnace" property, and, by contract in writing, leased this 
property to the plaintiff for the months of January and February, 
1903, for the purpose of mining and shipping iron ore. Before 
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the lease expired it was extended from time to time, generally for 
a month and sometimes for two months, by written renewals and 
extensions endorsed on the lease, and by which it was extended 
from the end of February, 1903, to the end of June, 1904. 

During the continuance and existence of this written contract, 
in March, 1904, the defendants made a verbal agreement with the 
plaintiff, that if he would dig a certain tunnel at his own expense 
and discover a large body of ore thought to be on the land they 
would execute to him a lease of the property for the term of five 
years from the time he struck the ore, and that the terms of the 
said lease should be the same as were contained in the existing con- 
tract between the parties, except that the lease was to be for five 
years. If the plaintiff failed to find the ore he was to have nothing 
for his work. If he discovered the ore his compensation was to be 
a lease of the property for five years from that time, and the five- 
year lease was not to be executed until and unless plaintiff should 
discover the ore, but was then to be executed. Plaintiff at once 
went to work making the tunnel, and on or about July 15th, 1904 
he finished it, and found the ore in large and valuable quantity and 
of fine quality. Within six hours after the plaintiff had discov- 
ered the ores the defendants notified him that they would not exe- 
cute the lease for five years as they had promised to do and took the 
property away from the plaintiff and refused to have anything 
more to do with him. The declaration avers that the plaintiff 
fully performed the agreement on his part, and in a proper man- 
ner, at his own expense, completed the tunnel, and thereby paid in 
full the consideration in return for which the lease for five years 
was to have been executed, and that the defendant's property was 
benefited by his work to the extent of $6,000. He further 
charges that the property was near the railroad, close to iron fur- 
naces, that the market for ores was good, that they could be sold at 
remunerative prices, and that the plaintiff could easily mine and 

ship tons daily, the annual profit on which would be at least 

$1,200. In making the tunnel the plaintiff expended $615, 
over and above his own labor, and he charges that his own serv- 
ices, in that connection, were well worth $2,000. 

The declaration does not in terms state that the agreement to 
make the tunnel and to execute the five-year lease was verbal. It 
sufficiently appears, however, from the whole declaration that the 



48 11 VIRGINIA LAW REGISTER. [May, 

agreement was not in writing, and this was admitted by counsel 
for plaintiff in the oral discussion and in his written note of argu- 
ment. 

The second count being in the usual form of indebitatus as- 
sumpsit, is not obnoxious to the ground of demurrer mentioned, 
and, as to the declaration as a whole, and this particular count, the 
demurrer must be overruled. 

The questions raised by the demurrer to the other two. counts — 
the first and the third — are : 

(1) Is the contract sued on within the Statute of Frauds? 

(2) Can this objection be raised by a demurrer to the declara- 
tion. 

The last question will be first considered. AYhether or not a 
promise is in writing is generally a matter of evidence and need 
not be stated in the declaration. Skinkcr v. Armstrong , 86 Va. 
1011. In that case the question was raised by demurrer, but it 
not appearing affirmatively from the declaration that the contract 
sued on was not in writing, the demurrer was overruled. In Mit- 
ford's Pleading, page 268, (marginal,) in a note it is said: "In a 
suit for the specific performance of a contract with relation to land, 
if the bill states that an agreement was made, on demurrer to the 
bill the contract will be presumed to have been reduced to writing 
and signed by the parties or their agents, unless the contrary ap- 
pears. If the agreement, however, appears in the bill to have been 
a parol agreement and no facts are alleged to take the case out of 
the statute, the defendant may demur to the bill." Citing Cosine 
v. Graham, 2 Paige's C. R. 177. 

In a suit at law, therefore, if the declaration sets out a verbal 
contract, which the statute (Va. Code, 1904, 2840) requires to be 
in writing, and bases the right to recover upon the breach of that 
contract the defense of the statute may properly be raised by de- 
murrer. The same defense can be made it seems by plea, but if in 
such a case a demurrer is interposed it properly raises the ques- 
tion and should be sustained. 

This brings us to the consideration of the first question — is the 
contract declared upon in the first and third counts within the 
statute of frauds. 

Section 2840, Ya. Code 1904, provides that "no action shall be 
brought upon any contract for the lease thereof 
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(land) for more than one year unless the contract 

be in writing and signed by the party to be charged thereby, 

or his agent. 

The defendants verbally agreed with the plaintiff that if he 
would dig the tunnel and find the ore they would make him a lease 
for five years. They broke this contract. The plaintiff's counsel 
argues that the suit is not on the lease, but on the contract above 
set out ; that the plaintiff having fully complied with the contract, 
could sue in equity for its specific performance were it not that his 
injury can be compensated in damages and then says: "The next 
question is what is the injury that can be compensated in damages? 
The loss of the lease. If we cannot show the loss of the lease in 
evidence how can it be said that the plaintiff's loss can be com- 
pensated in damages?" The fallacy in this argument consists in 
the assumption of a false premise in the beginning. The plaintiff 
says we do not sue on the lease but on the contract by which we 
were to dig the tunnel and find the ore, in consideration whereof 
the defendants promised to give us a five-year lease, and he con- 
cludes therefrom that that contract need not be in writing. That 
is the very contract that must be in writing. What is that con- 
tract? It is a "contract for the lease" of land for more than one 
year. It is true that it is not a lease, but it is precisely the thing 
the statute says must be in writing, viz. : "A contract for a lease." 
The point relied on by the plaintiff would limit the operation of 
the statute to actions on the leases themselves alone. There is a 
marked distinction between actions on leases for more than a year 
created by parole and actions on contracts for leases for more than 
a year. 

Whether actions on leases for more than a year, created by 
parol, are prohibited by the statute does not. arise in this case. 
That is an interesting question. Graves Eeal Property, p. 57; 2 
Minor (2d Ed.) 159, (4th Ed.) 185. But this suit is not based 
on the actual lease, but on the verbal contract for a future lease, and 
consequently is clearly within the Statute of Frauds, and no ac- 
tion can be brought upon it. Bishop on Contract, sec. 1285. 

At the time the agreement for the five-year lease was made the 
plaintiff was mining ore on the land under a written lease. The 
declaration practically charges that the five-year lease was to be 
merely a continuation or extension of the written lease. The same 
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rent was to be paid and the five-year lease was to be governed in 
all respects by the terms and conditions of the existing lease. In 
other words, the defendants agreed verbally with the plaintiff, that 
if he would dig the tunnel and discover the ore they would extend 
the lease for a term of five years from the time the ore should be 
discovered. This way of stating the case does not alter its nature. 
The agreement was still one for the lease of land for more than a 
year and to support an action must be in writing. Plaintiff's ac- 
tion is brought on that verbal agreement and must suffer the 
penalty of the statute. In his notes to the case of Wallace v. 
Scroggin, 17 Am. St. Eep. 749, Judge Freeman says, "A parol 
contract for a new and supplemental lease between the landlord 
and his tenant in possession under a former and subsisting lease, 
is within the Statute of Frauds," citing Crawford v. Wick, 18 Ohio 
St. 190. The same principle is stated in Heth v. Woodridge, G 
Rand. 610, citing Jordan v. Sawkins, 1 Ves. Jr. 402. 

For these reasons the demurrer to the first and third counts is 
good and must be sustained. 

The question as to what, if anything, is the measure of plaintiff's 
damages on quantum meruit under the second count is not prop- 
erly raised by the demurrer and is therefore not considered. 



